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- ASSOCIATIONS AND CLURS.— JURISDICTION OF THE

-.COURTS -  INCORPORATED ASSOCIATIONS, — = -

. INTERFERENCE 1IN INTERNAL MANAGEMENT. —

- GENERALLY - where respondent an incorporated voluntary
- association which administers sport of karting — where -

- respondent’ comprised  of clubs ' — where resolution- of
" respondent that clubs refuse to accept appl_ieant"s_ race entry —

“where the Courts are refuctant to interfere in the affairs of

~ - voluntary associations — whether the fact that the respondent

is incorporated under the Associations Incorporation Aet iz -

- enough to make validity of resolution justiciable — whether

: . Tesolution has impact on applicant’s livelihood or reputation
~ PROCEDURE - MISCELLANEOUS PROCEDURAL -

“MATTERS '~ DECLARATIONS - standing to seek
““declaratory relief — where applicant has standing = 'Whe:e o

- relief refused because issue non-justiciable .

' -:Assoéiﬁrioﬁs fncorﬁordﬁon Act 1984 (NSW), s 18
: f{_SSociatiohs_Incorporatz‘on Act 1981 (Qld),’s 2(f), s 26(2)
.. Supreme Court Act 1 995 (Qid),s128 .

- Associated Provincial Picture Houses v Wednesbury

. Corporarion [1948] 1 KB 223, cited P
- Austrelian Workers' Union v Bowen (No 2) (1948) 77 CLR . . o

- 601, cited e T N




. Baldwin v Evermgham [1993] 1 Qd R 10, cited
- Bornecrantz v Queensiand Bmdge Association Inc [1999]
QSC 58, cited o
Cameron and Others v Hogan (1934) 51 CLR 358 cited
. Dickason v Edwards (1910)10 CLR 243, cited
. Edgar and Walker v Meade (1916) 23 CLR 29, cited .
 “Forster v Jododex Aust Pty Ltd (1972) 127 CLR 421, cited
" Hornbyv Narrandera Ex-Servzcemen s Club Lid [2001]
- NSWSC 235, cited '
- Maloney v New South Wales Coursmg Assoczanon er ( 1978) '
1 NSWLR 161, cited :
- McClelland v Burnmg Palms Surf sze Savmg Club (2002)
- 191 ALR 759, cited
_Muz‘asa vAG[1980] QB 114 cited - ' o
""" Rose v Boxing New South Wales Inc [2007] NSWSC 20, clted_ _
U _Samuel v St George Leagues Club Ltd, NSWSC (20 October
i 1992), unreported judgment, cited - _ TR
v University of T echnology Sydney v Gerrard [2001] NSWSC R
368, cited

R Wzlson VRSL ofAusthza (Qld anch) [2006] QSC 376
B COUNSEL - PD Dunmnc SC and CA Johnstone for the apphcant o
= __: EERRR R - +8] Carius for the respondent '
" S-O-LICI'TORS:'_,' B Levitt Robmson fo_r theapph_cant

. Slater & Gordon for the re's_pondent - |

11° Wﬂson J The appheant a 15 year old boy Who isa talented go- kart racer, hves m oo
~New South Wiales. He has held a licence issued under the rules of the Austrahan_ RO
-~ Karting' Association Incorporated ‘("the ' AKA") since January 2002, and he has =
* scored places in national and state competltlons His parents are staunch and Vocal'
in thelr support or 7ns endeavot.rs : ;

ek

B

| _{2] On 27 October 2007 the respondent passed a resolutton -~

_ "That the clubs of Qld support theAKA (Qid) Prosecutor in that they _ |
Cwill refuse o accept the race entry of James Kovaotc ["the :
apphcant” JE . : _

[3] . In th1s proceedmg the apphcant by hJS htlgatzon guardian (lns father Valentano e
~Kovacic), seeks a declaration that the decision is void and an order restraining the = o
respondent from makmo a snnﬂar dec151on ora decnnon to snmlar effeet o

s .Afﬁdatfit'of _Val_en_tino Ko{rec_ie ﬁled'22-Septeniber'2':00.8,'ex VjK-S, p 33_.'
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The Australian Karting Association and the respondent

The AKA administers the sport at the natronal level Its members are ‘rhe state
Karting Associations, including the respondent.” Its councﬂ is comprised of one
delegate from each member assocrauon ’ '

y The respondent is an - 1ncorporated assocratlon pursuant to the Assoczanons
 Incorporation Act 1981 (Qld). Its membershrp is comprised of clubs (apart. from __
mdmduals awarded honorary hfe membershrp) Its objectives mclude -

"2(f) To admrmster the Sport of Karting. in accordance and in .
. conjunction with the National Competition - RuIes for the Australian
Kartrng Assoc1at1on Inc” > : -

_ 'In order to quahfy asa competitor or as a driver, a person must hold a hcence 1ssued
. with the authonty of the AKA or recognised by it.® - There are several categories of -

- Hcences,” An applicant for a licénce must be a member. of an affiliated club and

me

*must remain a financial member of an AKA club during the period of the licence, in-
: ___'most cases in his or her home state.® He or she may hold only. onc hcence at a

? . The Ticence is issued by the State Secre{ary/chensmg Officer.”” The AKA

: may refuse to issue or. withdraw a licence without giving. any reason.! If the

stewards of a meetmg or the State Secretary believe a driver suffers from & mechcal

. condition rendering him or her incapable .of drrvrng safely at all times, they may
TR advise the driver that he or she may not dnve on a course: controlled by the State -
Co Kartrncr Counell unless fit." - :

State Councﬂs are responsrbie for running races through member clubs, wzth the
' _-_.permrssmn of the AKA.™ A licence pertams to events authorised by the AKA; and

. AKA licence holders who participate in events not- authorrsed by the AKA. forfeit

- entitlements contained within their licences during and arising from the event. 1
The Orgamsers (ie. " member Clubs) reserve the right to .Teject any entry without =
" giving any reason or accept an’entry subject to conditions not contrary to AKA
. regulatrons the AKA or the State Karting Council may direct them to accept an

o _.entry No complamt or appeal may be made agamst the refusal of an entry 16

‘Austrahan Karting Association lnccrporated Marual: Rules of the AKA (2008 41"t ed) p 15, mle 2:

see Affidavit of David Stelrn ﬁled 22 September 2008, ex DS-1,
Ibid, p 16, rule 7. =

" -Constitution of the Australian Kartmg Assocmtion (Qld) Ine, cIause 4; Afﬁdav1t of John HaroId

" McCleverty, filed 6 chember 2008 ex JHM-1, P 22. _ :

- Ibid, clause 2: p 18. : -

. Australian Karting Assoclatron lncorporated Manuar Sprint Racmg Reoulatzons (2008 41St ed )
- p76,reg 13.01: see Affidavit of David Sten’n filed 22 September 2008; ex DS- 1 :

- Ibid, p 76, reg 13.02. : : .
- Ibid, p77, reg 13.04.

~Thid, p 77, reg 13.04 (3).

Ibid, p 77, reg 1308,

(Ibid; p 78, reg 13.13(1). .
. Ibid, p 79, 1eg 13.13(3).
_Ibid, chapters 11 and 19.-

Tbid, p 71, rég 11.08.

Ibid, p 116, reg 19.05. -
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‘Both the AKA Rules'” and the reépbndent's_ constitution'® deal with "Discipﬁne of

~Members™, but of course in the case of the AKA, the members are the State Karting

Councils' and in the case of the respondent; the affiliated clubs. The conduct of

- individuals is dealt with in the AKA Rules as follows ~ -

- Complaints Against the Applicant and his father =

@

) July 2007. -

- _ci;apte_rj S Generl Offences
Chaﬁ_ter'f_i _:_Pcnaltiés_ :
| ':Chép‘_ter__? | _? -C.ompl.éints_' B
Chapter i APPeaIS

o .Chaﬁ.t.e_r'g - .j'.:lfﬁbi;z_l._a_l__Procé.durg o

| Chapter 10 Australian Motor Sport Appeal Court

[

The spplicant pariipted in te Queensland Club Championships on 30 June and 1

There 'W'as__"'a complaini .abput the épplic_ént’s b'eh_&ivi..(_).ur_ _br"otigh_t' 'by the guardlan of '

- Chaz Mostert. On 22 August 2007 the applicant was found guilty by an AKA- B .
.. Disciplinary Tribunal in Queensland of breaching rule 5.01(b),"” which proscribes ©

o behaving or speaking in an intimidating manner, His licence was suspended for 12

- months, Whol-ly-su*’spﬁf;dedﬁfor_12'moﬁth_s';z{_)' In the incident which gave tise to the - : ' o
- complaint there ‘was an altercation between Mostert's guardian_ahd_th_e applicant’s - - ..
. father, which resulted in Chaz Mostert's licence being suspended. for. 12 months,” 7

| - wholly suspended for 12 months, on account of his guardian's behaviour.” - -

Copm

The applicant made a complaint to stewards™ about ‘another competitor Shaun
- Butcher; he alleged that unacceptable conduct by Butcher denied him first place.? -
The applicant's father asked two other men who were stewards at the meeting® {5 T
~ give evidence. There seems to have been some confusion or misunderstanding asto S

h - the substance of the request, and in the upshot they .d:id' not give e\%i'dence'.zf_Mr___-'

a6

* Austrdlian Karting Association Incorporated, Mamual: Rules of the AKA (2008, 4 ¥ ed.);p 16, rule 6:

" se¢ Affidavit of David Steim, filed 23 September 2008; ex DS-1.- - * -

18
1o

20 -

McCleverty, filed 6 November 2008, ex JHM-1, p 23.

" Constitution of the Australian Karting Association (Qld) Inc, clause 8: Affidavit of John Harold .

Australian Karting Association Incorporated, Manual."Sp}'ihr Racing -Régufau;ons'(2008, 41 éd.), . L -
© p 46, reg 5.01(b)_: see Affidavit of David Steirn, filed 22 September 2008, ex DS-1. - R e
.. ‘Affidavit of Valentino Kovacic, filed 22 September, ex VK-8 p.55; Affidavit of John Michael Lane, @ -

filed 6 November 20{')8,,paras 9and 13, . 5
Affidavit of John Michael Lane, _ﬁled_ﬂquember 2008, paras 10120

CoMr A Biﬂiﬂg”and Mr L. O'Connor. . . R AR : AR
+ Affidavit of John Michael Lane, filed 6 November 2008, para 14: .-

. -Mr Peter Thomas and Mr Malcolm Saunders. - . o e e
~ Affidavit of John Michacl Lane, filed 6 Novernber 2008, paras 17-22.. - =

L) . .
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Kovacic told the clerk df the course and the stewards that Queenslahd officials were

corrupt and took bribes and that he would not get a fair hearing; he declined to -

participate. There was a flurry of correspondence between solicitors' for the
. ‘applicant and his father on the one hand and the respondent on the other.”® The -
- stewards dismissed the complaint. The - applicant angealed unsuccessfully to the
. AKA National ‘Appeals Tribunal in September 2007%’ and the Australian Karting
- Appeals Court in September 2008.2% . _ o : S

_ _.{12]. .' The respon'd'erit made a complaint against Mr Kovacic on account of his aileged' b

“behaviour in posting material on the Karting Australia Forum under the nom de i .

plume "Speed Kills". There was a further flurry of correspondence - from Mr

“Kovacic’s solicitors to the AKA, from the respondent to Mr Kovacic, and between
- Mr Kovacic’s solicitors and the respondent’s solicitors:” Mr Kovacic denied it was -
~he who posted the material and the complaint was dismissed on 11 October 2007.3°

e ) .i1_3]" Mr _Lr:iﬁ_é, who was the respondent’s treasurer, Was_'ﬁhe pfoSedutor_ in the discipl.inary'
. .- proceedings. The minutes of the meeting on 27 October 2007 record ~ S

#42.10.07 Treasurer raised concetns about a couple of tribunal cases
relating to James'Kovacic.” He ‘stated that he had been inundated
- with solicitors’ letters and threats of legal action, and that he was not
"~ prepared to act as prosecutor on any cases arising to a tibunal -
- involving Mr. Kovacic in the future. Some of the Delegates, who are
- . also Officials who have come in' contact with the person agreed, . -
- resulting inthe following =~ L ' o
~Motion : That the clubs of QId support the AKA (Qld) Prosecutor -
in that they will refuse to accept the race entry of James Kovacic.
. Moved : Gold Coast/Townsville =, -~ . . . . =
~For  :Unan. T
- Motion .Carl_'ied”3-]

o4 - In June 2008 the applicant attempted to_enter the Queensland State. Karting
. Championships, organised by the Rockhampton Formula K Kart Club. He. sent
entry forms to the respondent's secretary, but these were returned to him.** On or
about 17 June 2008, his father discovered the resolution of 27 October 2007 ox the

- respondent's website.”

L Effecf of the resolution - -
‘115] - Counsel for the applicant advanced three principel .a;rgume;éts' why the _réspohdent’s_ E
- resolution of 27 October 2007 is invalid: | ST S

0 Ihid, para29 ; ex JML-1. ' ' o

7. Affidavit of Valentino Kovacic, filed 22 September, ex VK-8, p 56. o
® L Affidavitof John Michae! Lane, filed 6 November 2008, ex IML-2, pp 26 —30. .
P U Thid, para39 ; ex IML3.. T
- 3% Affidavit of Valentino Kovacic, filed 22 September, pp 54 and 58.
' . ‘Seeaboven [, : : ' L
- Affidavit of Valentino Kovacie, filed 22 September, paras 12 - 18; ex VK-4, pp 18-20 . - .
o® 0 Ibidyparals. . ot ST AR e
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(@ that the respondent had no power to effect an indefinite ban on a person
racing in Queensland, and no power to direct constituent clubs to proceed on
the basis that such a ban exists and so refuse an entry; o

“o(i1)  thatthe resolution was passed in breach of thé rules of procedural faiméss:

('a)' - i:{éither. the applicant nor his father received any notice of the pending.
" decision prior to its being made; . IR S

L (b) - the resiﬁondentf __did not give'h'o.ﬁée “of the resolution lll_aving' ‘been
' passed, and the applicant did not find out about it until some months -

ater when he applied to enter a race;

@ '-i;he -'re.éohiﬁori was affected by the bias of Mr Lane who was the

* prosecutor urider the AKA Rules and who held: personal animosity PRI

 towards the Kovacics;

LI

(i) * that the decision was so unreasonable that it cannot stand. -

¥

‘{1-‘6_5] '_ Counsel for the applicant submitted that the resolution ijuipoﬁé tdiinposé.-on_ the

- -applicant a life ban from competing in Queensland. Under the AKA Rules; penalties N o
- may be imposed only in disciplinary proceedings, and there is only one offence for o

- which a penalty of up to a lifelong ban may be imposed - assault of an official ¥ -
- The: resolution’ was not. passed in a-disciplinary proceeding, and assault-of an -
official was not alleged. The respondent has purported to penalise the applicant for

_the conduct of his parents. There may ‘be cases where the sins of the parents dre .

. legitimately visited on the child under the AKA Rules, but this is not one of them:’
- Drivers are at all times responsible for the conduct of their crews: a driver may be
- charged with any offence commitied by a crew member, and a driver's parent inthe
' pit/paddock area will be automatically classed as a pit crew member.” However, the -
. resolution has not béen shown to have arisen out of conduet by Mr Kovacic in the
' pitpaddock area. S R T L

4

S Counsel ffor_'the' respondent submitted - that fhe_ resolution is little more than an’
o expression of intention on the part of the clubs who are collectively the Organisers

= of the various race events to exclude his face entry, and that should a race entry be =
- received, it would: be up to an individual club to decide whether or not fo act in L
- accordance with that expression of intention. He pointed out that theright toreject = . _

© an entry Tests with the Organiser of a competition. Neither the AKA nor the
~respondent {(under the AKA Rules or its own Constitution) has any express power to

M - ~Australian Karting Associationl_ncorp_arated, Meanual: Sprint Racing Regyian'om.(ZOO& 4di%ed),
- p48,teg6.03: sce Affidavit of David Steirn, filed 22 September 2008, ex DS-1, Chapter 6. See Rule .

'. 32 . Did, p27,reg1.05. . -
36 . ’

- Transcript of proceedings on 12 Nbvembéi' 2_008; p 2.'37_'._- -
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direct the Organiser to feﬁ;se_to accept an entry, and the reje'ction of an entry was
expressly removed from the complaint and appeal provisions.’’

Sufﬁce it to say that the competing submissions on the true importjof the resolution

Had the fe"soiuﬁc&n been to':impose a life ban in a disciplinary pr.oceéding, th_én,

subject to any express or implied exclusion of the rules of natural justice in the

- respondent’s Constitution or the AKA Rules, the applicant would have been entitled
- to notice and to be heard before an unbiased tribunal. He would have had a good

o of Mr Lane, the prosecutor, in the deliberations.

argument that the decision was affected by actual bias because of the participation

Counsel for the respondent submitted that the résoiuti_o’n was passed in the exercise  *

of a quasi-executive furiction rather than a quasi-judicial function; with the result .

- that the rules of natural justice were not applicabie. He submitted further that the
o refusal of a race entry, being tantamount to the ex_ercise of a proprietorial right, does o
‘notrequire the exercise ofnaﬂiralju;tiw.”'. R T

Conscious of the unavailability of judicial re\}'ieW' of the merits of administrative

decisions, the applicant's counse] formulated the third- pillar of their submissions in e

- terms of Wednesbury unreésonableneé's_.40'._l understood- them to submit that the
“decision to impose 3 life ban on the applicant (if that is what it was) in consequence -

nable that no reasonable decision-maker

. -could have made it.* I do not find it necessary to express a considered view on this,
because, as.] am about to explain, I do not consider that the validity and effect of the -

<

The Court has a very wide jurisdiction to -gra_'.ﬁt declaratory relicf at the suit of 2

‘person with a real interest to establish. Section 128 of the Supreme Court Act 1995 - -

“No suit shall be open to obj'ectior_,\_- oﬁ_ the ground that a n'lé.reiy_.-: e
declaratory decree or order is sought thereby and it shall be lawful
~+  for the coust to make binding declarations of right without- granting.

Samuel v St George;-Leégues Club L.td,-NSWSC (20 October 1992), unreported judgment per Powell

+ o« J: cited in Hornby v Narrandera Ex-Servicemen's Club Ltd 120011 NSWSC 235 at [8]; Dickason v -
- Edwards (1910) 10 CLR.2453; Australign Workers’ Unionv Bowen (No 2) (1948) 77CLR 601;

. Maloney v New South Wales Coursing Association Ltd (1978) I'NSWLR 161 at 170-171; Wilsony-
 RSL of Australio (Qld Branch) [2006] Q8C 376 at [30]; J R S Forbes, Justice in Tribunals (2008, 2%

SR TR

.
- are both fairly arguable,
o]
e
" of his father's behaviour was so unreaso
o decision are justiciable matters.
. Standing and Justiciability
2]
L (Qldyprovides — ¢
consequential relief.”
S See para [7] above. .
-~ .38
o ed, The:_Federation_Press),p'291".'
- 39
- 4o

- Respondent’s Outline of Submissions, filed by Ieave 10 Novenﬁbef 2008, para 41.
- Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223. - L -
<. -cf. Bornecraniz v, Queensland Bridge Association Inc [1999] QSC 58, paras 47-49.
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See also Forster v Jododex;* Baldwin v Evem’nzgrr’un.71;43 University éf T ec}znology
Sydney v Gerrard;* and Rose v Boxing New South Wales Inc.® Nevertheless it may
refuse to grant declaratory relief in respect of a non-justiciable issuf:.'_"6 i e

[23] The Courts are reluctant to interfere in the affairs of voluntary associations. In.
. Cameron v Hogan,"” Rich, Dixon, Evatt and McTiernan JJ said — L
o “The policy of the law is against interference in the affairs of
T V’dluntary;-associations" which do not ‘confer  upon -members - civil
- rights susceptible of private enjoyment”* - B S

 and Starke J said—

- “Has Hogan, however, any redress in a Court of law. for such

- unauthorized act? It may be unlawful in the sense that it is' void
(Graham v. Sinclair®). But to give him a right of relief at law or in
_equity, Hogan must establish some breach of contract. with him, or
- -some interference with his proprietary rights or. interests. As a
general rule, the Courts do not interfere in the contentions or Quarrels

of political parties, or, indeed, in the internal affairs of any voluntary

"a'S_*SQciatiQn', society or c}_ub_"".i0 ' T
£  What happened in that case was neatly summarised by Dr Forbes in Justice in
o Dbwdsastollows— o LR

- "[3.50] Australia's most celebrated ‘club case’ belongs not to our
. own litigious era but to the time of the Great Depression. In July
1930 Sir Otto Niemeyer, an agent of the Bank of England, prescribed '
“bitter fiscal medicine for deeply indebted Australian governments. A
. ‘Premiers’ Plan’ proposed to slice 20 per cent”’ off public service
~salaries and pensions. The leader of Victoria's Labour government _
-+ was.Edmond John Hogan (1884-1964). His party ordered him to . |
v repudiate the Premier's Plan as a ‘capitalist Betrayal® of ordinary
7 Australians. When Hogan ignored that direction the party expélled
.- him, effectively ending his premiership.
“Hogan responded by suing the unincorporated party for damages and a -
- declaration that his expulsion was void for want of natural justice. .
~ We shall never know whether that claim was Justified, because the . .

LA Forster v Jododex Aust Pty Ltd (1972) 127 CLR 421, 435. S
S o IesIlQdR 015, T T
% [2001] NSWSC 368, para 10, _ _
% 12007 NSWSC 20, para 55, _ R BT T
M Rose v Boxing New South Wales Inc {2007] NSWSC 20, [56}; Mutasa v AG [1980] QB 114; R P
* v Meagher, J D Heydon and M J Leeming, Meagher, Gummow & Lehane’s Equity Doctrines and
- Remedies (2002, 4 ed,_Buttequrths LexisNexis), para 19-25; Forbes, above n 38, paras 16.40 -
Co T I6A9. R
Y Cameron and Othersv Hogan (1934) 51 CLR 358.

L hid p 378

Y 1(1918) 25-C.L.R.,-'-at p.'107.'
oo Didpp3si.zse o -
S :'The'_r_édut:tiou_.was'c_ompromise’d_at'lo per cent in 1931,
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o
High Court did not examine it. Hogan fell, so to speak, at the door of the
~court. His grievance was dismissed as non-justiciable, although he
prudently relied on both of the then recognised ways of taking a
‘club case’ to court — property and contract, On the first count it was
held that the party's assets were not for the enjoyment of members,
~but for the advancement of a political agenda.”> The fact that
~candidates for election to parliament received party funds for
' electoral purposes did not establish a personal benefit. '

- Hogan’s acﬁtm‘ in contract also _féiled, because the court found no
_ intention to create legal relations”,* ' o

Unhkethe pb_litical party m Cameron V'Hogan, the reépondent is a s’epara-te'_legal'_
“entity, incorporated under the Associations Incorporation Act 1981 (Qld), and

unlike Mr Hogan, the applicant is not a member of an association which purported
t0 expe] him. e e | R I

The mete fact thatthe applicant is not a member of the respondent does not mean
‘that he lacks standing to. seekdeclaratory relief.™ As a licensee and competitor
whose participation in competitions is regulated by the network of provisions to -

St'anding test. I say this regardless. of whether he has a financial interest in having

- the decision declared void. But whether the Court may grant relief turns on whethér

- [26] -

- there is-a justiciable issue. .

"The scope of the decision in Cameron v Hogan has been explored in many cases g
- -over the last 64 vears. It is now tolerably clear that the Courts will intervene in the. * -

‘affairs of voluntary associations in sdme circurhstances, including —.

* {a) " where there has been a breach of contract; |

t [

. ®) ._ :.Whé.r:e.-_a. proprietary right has been infringed;

- (¢). where someone's livelihood or reputation is at stake.”® -

| In Edgar and W&Zk’ér?v Me.aa"e,ﬁ_'a éa_se ih_v_olving- the affairs of a trade Union, and in

B “ Baldwin v Everfngkgmf'f"a'.-case involving a. political - party, Courts intervened

‘because legislative recognition of trade unions and political parties had taken them -

“beyond the ambit of mere voluntary associations.

o
L B
g

Coss

' Camberony Hogan (1934) 51 CLR 358 at 375, 385.
Forbes, above n 38, pp40-41. =~ o
- See para [22] above; University of T echnology Sydney v Gerrard [2001

. _ ] NSWSC 368, para 9.
Fieldv N.S.W. Grevhownd Breeders, Owners & Trainers Association Ltd[1972]2 NSWLR 948;

R Plenty v Seventh-Day Adventist Church of Port Pirie (1986) 43 SASR 121; Carter v NSW Netball . -

56

570"

- Association [2004] NSWSC 737; Rose v Boxing New South Wales Inc [2007) NSWSC 20, para 59.

(1916)23 CLR 29,43 - 44,

- Baldwiri v Everingham [1993] 1 QdR10,20. -

_hiéhI have already referred, 1 think he has a sufficient interest to satisfy the - -
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. Counsel for the apphcant submitted that the Court should mtervene in thls case

because the respondent is an incorporated association.’® They relied on McClelland

. v Burning Palms Surf Lzﬁe Saving Club, a decision of Campbell J of the New South =
Wales Supreme ‘Court.” . That was a case of expulsion of a member of an -

‘association incorporated under the Associations Incorpomz‘zon Act_] 984 (NSW). His - -

Honour set outs 18 of that Act as follows —

[105] Secuon 18 prowdes
- ‘( 1) Subj ect to ﬂ’llS Act an 1ncorporated assoc1at10n shall not

: (b) exerc1se any povver contra.ry to a restnctlon on the exerc1se of that L
_ power contamed in the rules of the assoc1at10n :

.' (3) An act of an mcorporated assocnanon . is not mvahd by reason -
_ only that the doing of the act 1s pro}:nblted by subsecnon (1) or by the
._rules of the association.. . L

(5) T-he fact that'

S (a) the domg of an act by an 1ncorporated association was or Would'
-be prohlblted by subsechon (1) or by the rules of the assomaﬂon

: may be asserted or rehed on only in:

-(d) proceedmgs agamst the assoc1at1on by a member of the '
o assoclatlon to restram the domg of any act by the assomahon '

He contmued -

[106] Analogously to Edgar v Meade ([90] above) -the members of 7
- an association incorporated under this Act have locus standi in a .
"court to take proceedings against the association to restrain the = - -
. association from treating as valid- any purported - expulsion or
- suspension which. is contrary to the rules of the associatior. Sec’uon .
g 18(5)(d) of the Act expressly confers that locus standz : '

[1 07] This conclusmn MTOFs the conclusmn Whmh has been reached _
in relation to the standing .of a member of a ciub conducted by a .
.. company lnmted by ' guarantee to approach the: court for relief -
i concermng a wrongful expulsion.® By this process of reasoning, the
' ... important policy “objective -of allowmg the courts to decide ‘such
‘matters can be carried out, without Tunning foul of the High Court’s -
decision in Cameron v Hagan 6l wh1ch related to an unmcorporated' L
o assoc1at10n62 : o

+

Ll Transcrmt of proceedmﬂs on 10 November 7{}08 pp L. 6 ~ 1. 1.3

"(2002) 191 ALR 759; [2002]) NSWSC 470. ' B
" McNab v Auburn Soccer Sporrs Club Lid [1975] 1 NSWLR 54 at 59 per Needham J DR AR
-~ (1934) 51 CLR 358. . . _ Sl
- ek, McKmnon v G‘rogan [1974] 1 NSWLR 295

&
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There is no precise. analogue of s 18 of the NSW statute in the Queensland
legislation. Section 26, which is concerned with uitra vires conduct, provides that a
lack of capacity or power may be relied on only in certain proceedings between the .

incorporated association and a member, or between the in'corzporated_association-or a.
6

- member and present or former officers of the association.”” Sections 71 - 73 are

concerned with the rights and obligations of members and their enforcement. As]

have said, the applicant is not a member of the respondent.

. In my view: the fact that the_'_ respondent is incorporated under the As&o'cz’_ations
- Incorporation Act 1981 (QId) is not enough to make the validity of its resolution of »
27 October 2007 justiciable. Incorporation under that legislation is.not indicative of

. significance in public affairs such as that accorded by legislation to trade unions and

129
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political parties.*

*This i$ not a case of breach of contract or infringement of a proprietary right. Isit
- one affecting the applicant's livelihood or reputation in a relevant sense? R

 The applicant is a 15 year old school boy. Although no longer married, his parents
.- provide for his maintenarice and ‘education, and are both very supportive of his =~
epdeavours.. . L Ta o T T

. The appli'c"'ant'.s. AKA'iic_'enée has not been affécted by the respondent's resolﬁticn'of :
- 27 October 2001. His current licence was issued on 8 January 2008 and will expire "

v

He lives in New South Wales, where he'does most of his racing. The effect of the

"‘._resolut_ion has been to prevent him from racing in Queensland - but it seems that
~between 2003 and 2007 he raced here only about once a year. Otherwise, there isno
- evidence that his activities have been curtailed as a result of the resohution. Indeed,

in the last 12 months he has raced overseas, in China®® and in Spain, where he

- established his eligibility to compete in .2 major international event, the Formula.

BMW Series, in the United States in 2009.5 He is a successful and ambitious

amateur sportsman, but whether he will ever make the cut as a highiy spaid Y

- professional is purely speculative.

On 17 Septezi_lber :_2608; the appllic'ant"s' fathe:' swore —

. "26. As a result of the Respondeni's conduct, the Plaintiff has
. either lost the: benefit of sponsorships or faces the imminent
-risk of losing the benefit of _sponsorships,_.which he has
- received from persons or entities, the value of which I would -
~estimate has currently been about $200,000.00 per annum:

63
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Associations Incorporation Act 1981 (QId), s 26(2):;

" See Baldwin v Everinghan [1993] 1 Qd R 10, 20.
- Affidavit of Valentino Kovacic filed 6 October 2008, ex VK-A.
- Affidavit of John Haréld_ Mc_Clévez_‘ty, filed 6 November 2008, ex JHM-2, p 41, - - _
- Ibid, pp 39 and 42 - 44; Affidavit of Valentino Kovacic filed 22 September 2008, para 7.
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- (a) Joe Leone of Kart-Attack withdrew 'spons'orship in June;
2008, on the ground, as he told me, “There is no smoke
without fire’. He had provided Rotax gear. o

(b) Remo Luciari of Remo Racing, the supplier of MG
Tyres, based in Horsham in'Victoria, has told me: -

‘I am-conSidferiﬁg \azi'thdfaufihg my support for James,’ )
in early July, 2008. {sic] - I i

(@) Additibﬁally; support has not been mé.intéined or rén‘ewed S
~ ' . by the following sponsors, since June, 2008: :

o : (1) 'Mt Paul _Réitdyk 6f Racer Spoi'tsw_ear,_ who has been
' . donating clothing and merchandise ‘at an estimated- -
~cost of.$50,000.(}0_annu_e_ﬂly; and. : :

- (i) Mr Kip Foster. of Kartforce Western Australia, who
i supports - James through ~building and rebuilding-
.- engines for him at an estimated cost of $50,000.00 -

27. Mr Mitchell Biner of Oversteer Race Centre, who has been - -

- donating labour and storage facilities and provided parts at = .
. cost, the' arinual value of which is approximately $80,000.00- -
© 10 §100,000.00, told me last month and Iverily believe:- - -~

T am considering, WithdlfaWing as a sponsor because -
- unless this matter an be cleared up, supporting James - .-
. could actually damage my. business, rather than generate

. additional business for me.”*®

‘This evidence establishes no more-than that three people (Messrs Leone, Reitdyk

.- and ‘Foster) have withdrawn or not maintained their sponsorships and that two-

. -others (Messrs Luciani and Biner) have made statements that they are considering = -

* withdrawing their-sponsorships. There is no evidence from any of the sponsors
~ themselves attributing their actions or declarations of iritention to the respondent's -~
" conduct. There is no evidence of whether the applicant has other sponsorships (in-

. “addition to or in substitution for those not continued or at risk for whatever reason), -
- .and if he.does, of the relative importance of these particular sponsorships to his .

_-"_'fc':ontinuing participation in the sport. For example, it has not been suggested‘that'._-m'-:
. the dbsence of these sponsorships he will be unable to compete overseas next year.

There has been some media interest in the action taken against the applicant by the "

respondent, with an inquiry by the Sydney Morning Herald® and interviews of Mr

E - Lane by ABC Radio in Newcastle”’ and Mr McCleverty (the respondent’s- then

.68
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 Affidavit of Valentino Kovacic filed 22 September 2008, |
. Affidavit of John Harold McCleverty, filed 6:November_2008, para 98.
L Afﬁdavi_t_-of John Michael Lane, filed 6 November 2008, paras 54 — 5_6. -
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president) by the television program A Current Affair.”! The applicant's mother has
indicated her intention to publicise the respondent's behaviour in a karting
_magazine,” However, there is no evidence that any of this publicity has had or is
likely to have any adverse effect on the applicant's participation in karting or his
ability to attract sponsorships. - - ' '

36) In short, I am unpersuaded that the respondent's resolution has had or is likely
"~ to have any detrimental impact -on the applicant’s livelihood, his financial capacity - -

o continue to tace or his reputation. In these circumstances, the validity of that"

 resolution is not a justiciable issue, - S S -

Conclusion

B7 . The proceeding should be dismissed.

- Ibid, para 57; Affidavit of John Harold McCleverty, filed § November 2008, paras 10. 99— 100,
2o Affidavit.of Tracey Lee Kovacic filed 29 October 2008; Affidavit of J ohn Michael Lane, filed 6
I 'Noveﬁ1bcr20_08,paras42-_45;_ : AR U SRR T S S




